IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BARBARA BAUGHN,

)
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 03-2626-KHV
ELILILLY AND COMPANY, )
)
Defendant. )
)
ORDER

Barbara Baughn filed this product lighility action againgt Eli Lilly and Company (“Lilly”). Plaintiff
adlegesthat she suffered injuries because her mother took diethylstilbestrol (“*DES’), a prescription drug,
during her pregnancy with Barbarain 1964 and 1965. This matter is before the Court on Defendant Eli

Lilly And Company’s Second Motion For Summary Judgment (Doc. #42) filed October 1, 2004;

Raintiff’ sMotion To Strike Affidavit Of John F. Kuckelman And Supporting Memorandum Of Law (Doc.

#44) filed October 11, 2004; Raintiff’s Motion To Strike Second Affidavit Of John F. Kuckelman And

Supporting Memorandum Of Law (Daoc. #61) filed December 10, 2004; and Rantiff’s MotionTo Limit

Or Exclude Defendant’ s Expert Testimony And Memorandum Of Law In Support Thereof (Doc. #41)

filed October 1, 2004. For reasons stated below, the Court overrules al of the motions.

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissons onfile, together withthe affidavits, if any, show no genuine issue asto any materid fact and that

the moving party is entitled to ajudgment asamatter of lav. SeeFed. R. Civ. P. 56(c); accord Anderson




v. Liberty Lobby. Inc., 477 U.S. 242, 247 (1986), Vitkus v. Bestrice Co., 11 F.3d 1535, 1538-39 (10th

Cir. 1993). A factud dispute is “materid” only if it “might affect the outcome of the suit under the
governing law.” Anderson, 477 U.S. a 248. A “genuine’ factua dispute requires more than a mere
scintillaof evidence. 1d. at 252.

The moving party bearsthe initid burden of showing the absence of any genuine issue of materid

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d 737, 743

(10th Cir. 1991). Once the moving party meetsits burden, the burden shifts to the nonmoving party to
demondtrate that genuine issues remain for tria “as to those digoogtive matters for which it carries the

burden of proof.” Applied GeneticsInt'l, Inc. v. Firgt Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th

Cir. 1990); see also Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986);

Bacchus Indus., Inc. v. Arvinlndus., Inc., 939 F.2d 887, 891 (10thCir. 1991). Thenonmoving party may

not rest on its pleadings but must set forth specific facts. Applied Genetics, 912 F.2d at 1241.

“[W]e must view the record in a light most favorable to the parties opposing the motion for

summary judgment.” Deepwater Invs., Ltd. v. JacksonHale Ski Corp., 938 F.2d 1105, 1110 (10th Cir.

1991). Summary judgment may be granted if the non-moving party’s evidence is merely colorable or is
not sgnificantly probative. Anderson, 477 U.S. at 250-51. “In a response to a motion for summary
judgment, a party cannot rely on ignorance of facts, on speculation, or on suspicion, and may not escape

summary judgment inthe mere hope that somethingwill turnup at trid.” Conaway v. Smith, 853 F.2d 789,

794 (10th Cir. 1988). Essentidly, theinquiry is*whether the evidence presents asuffident disagreement
to require submisson to the jury or whether it is SO one-sided that one party must prevail as a matter of

law.” Anderson, 477 U.S. at 251-52.




Factual Background

The following facts are uncontroverted, deemed admitted or, where disputed, viewed in the light
mogt favorable to plaintiffs.

Barbara Baughn was born on August 19, 1965 in Chanute, Kansas, and has lived in Kansas her
entirelife. Mantiff’s mother, who was pregnant withBarbarain 1964 and 1965, testified that plaintiff was
born one week before her due date. From the second month of pregnancy until plaintiff was born,
plaintiff’s mother took DES prescribed by Dr. Reuben Burkman. Paintiff’s mother purchased DES at
Baker & Burkman Pharmacy in Chanute, Kansas. Dr. Burkman owned Baker & Burkman Pharmacy and
the pharmacy was attached to his clinic. Plantiff’s mother took DES four times aday in small round red
tablets.

In 1964 and 1965, Lilly made and sold DES ina 25 milligramdosage inround red enteric coated
tablets.? Lilly’ sproduct information recommended adosage of 25to 100 milligramsper day for prevention
of “accidents of pregnancy.”

In 1965, Dr. Burkman prescribed DES on afairly common basis to prevent miscarriage. Joan
Augustine, a nurse, began working for Dr. Burkman in the soring of 1965. Augusdtine testified that on

occasion, she went into the pharmacy to “fix up” a prescriptionwhenthe pharmacist was gone. Augustine

! Lilly has submitted various documents which purport to show that in 1965, more than
95 companies manufactured DES. Plaintiff seeksto exclude these documents as hearsay. See Rlantiff's
Motion To Strike Affidavit Of JohnF. KuckelmanAnd Supporting Memorandum Of Law (Doc. #44) filed
October 11, 2004. For purposesof defendant’ s summary judgment motion, however, the Court need not
consder whether other companies manufactured DES. The relevant issue is whether any manufacturer
besde Lilly supplied DES to the Baker & Burkman Pharmacy. Accordingly, the Court overrules as
moot plaintiff’s motion to strike (Doc. #44).
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does not recdl when she began hdping with prescriptions, but she probably did so for some prescriptions
in 1965. Augustine cannot recall preparing a prescription for plaintiff’s mother — or any other DES
prescription —in 1965.

Augudine testified that the pharmacy stocked Lilly DES inlittle red enteric-coated tabletsin 1965,
that she recdls only DES fromLilly onthe pharmacy shdf, that she believesthat the pharmacy carried only
DES from Lilly, and that the pharmacy carried alot of Lilly products. Augustine testified that she cannot
reca| specificdly what dosage the Lilly red DES tablet camein, but that she bdlieved it was one milligram.

Dr. Burkman dways had a Physicians Desk Reference (“PDR”) ineachexaminingroom. Inthe
PDRs for 1964 and 1965, Lilly's DES advertisements do not mention any risk related to DES during
pregnancy, either to the mother or the fetus.

Fantiff dams that as a result of her exposure to DES in utero, she suffered pregnancy
complications, pregnancy losses and infertility for whichshe sought medica trestment inKansas. Barbara
did not learn of her claim against defendant until late 2001. On May 8, 2003, Barbara Baughn filed suit
agang Lilly in the United States Didtrict Court for the District of Columbia. On November 7, 2003,
pursuant to 28 U.S.C. § 1404(a), the court transferred its case to this Court.

Haintiff asserts four theories of recovery in this product liahility action: negligence, grict lighility,

2 In the 1964 and 1965 editions of the PDR, the brand name index lists only Lilly as a
manufacturer of “ Diethyldtilbestrol.” Lilly has submitted various documents which purport to show that in
the 1964 and 1965 PDRs, other companies are listed as manufacturers of “DES’ and that in 1964 and
1965 other companies manufactured DES inred enteric coated tabletsin a 25 milligram dosage. Plaintiff
seeks to exclude these documents as hearsay. Blantiff’s Motion To Strike Second Affidavit Of John F.
Kuckeman And Supporting Memorandum Of Law (Doc. #61) filed December 10, 2004. Asexplained
above, for purposes of this motion, the Court need not consider whether other companies manufactured
DES. Accordingly, the Court overrules as moot plaintiff’s motion to strike (Doc. #61).
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breach of warranty and negligent misrepresentation. The parties and the Court agree that Kansas
Substantive law gppliesin this case.

Initsmotion for summary judgment, Lilly arguesthat (1) plantiff cannot prove that it manufactured
the DES to which she was dlegedly exposed and (2) absent proof that Dr. Burkman prescribed only DES
manufactured by Lilly, plantiff cannot rely on the presumption that he would have heeded a different
warning by Lilly.

Analysis
l. Lilly AsManufacturer Of The DES Which Plaintiff’s Mother Ingested

Defendant argues that plantiff cannot prove that it manufactured the DES to which she was
dlegedly exposed. The Court disagrees. Augustinetestified that Dr. Burkman commonly prescribed DES
in 1965, that the pharmacy stocked Lilly DES in 1965, and that the pharmacy carried a lot of Lilly
products. See Augudine Depo. at 41-42, 50-56. Lilly arguesthat plaintiff cannot establish that in1965,
the pharmacy carried Lilly DES in a 25 milligram tablet. Augustine testified that she cannot recal
spedificdly what dosage the Lilly red DES tablet camein, but that she believesit was one milligram. See
Augudine Depo. at 52. Augudtine did not exclude the possibility thet Lilly’s DES was avallable & the
pharmacy inother dosages. Despite Augusting s uncertainty about the precise dosages of DES which the
pharmacy dispensed, she recdls only Lilly DES onthe pharmacy shelf and she believes that the pharmacy
only carried DES fromLilly. Augustine Depo. at 50-56. Combined with plaintiff’ smother’ stestimony that
dhe took ared DES tablet in a 25 milligram dosage which she obtained from the Baker & Burkman
Pharmacy, a reasonable jury could conclude that Lilly manufactured the DES which plaintiff’s mother

ingested in 1965. The Court therefore overrulesthisportion of defendant’ s motion for summary judgment.
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. Proximate Cause

In a closdly related argument, Lilly argues that absent proof that Dr. Burkman prescribed only
Lilly's DES, plantiff cannot rely on the presumption that Dr. Burkman would have heeded a different
warning by Lilly. In order to survive summary judgment, plaintiff must provide evidence that afalureto

warn proximately caused her injuries. See Wooderson v. Ortho Pharm. Corp., 235 Kan. 387, 409, 681

P.2d 1038, 1057 (1984): see o Eck v. Parke, Davis & Co., 256 F.3d 1013, 1018 (10th Cir. 2001).

Kansas law dlows a rebuttable presumption of causation once plantiff establishes that a warning is
inadequate. If plaintiff provesthat Lilly failed to provide a proper warning, Kansas law presumesthat a
doctor usng that product would have heeded a proper warning. See Wooderson, 235 Kan. at 407, 681
P.2d a 1057. Essentidly, thelaw presumesthat but for theinadequate warning, the patient would not have
been harmed, since the doctor would have given the patient an adequate warning if the doctor had ever
received it, and that the inadequate warning is therefore the cause of the patient’ sinjury. Seeid. at 409,
681 P.2d at 1057. Defendant may rebut this presumption by establishing that athough the prescribing
physician would have read and heeded the warning or additiond information, the warning would not have
changed the course of treatment. See Eck, 256 F.3d at 1019. If Lilly provides credible evidence to rebut
the presumption, the presumption disappears and the burden shifts back to plaintiff to affirmatively prove

causation. Seeid.; Woulfev. Eli Lilly & Co., 965 F. Supp. 1478, 1483 (E.D. Okla. 1997).

For purposes of this motion, Lilly doesnot dispute that its warning was inadequate. Lilly argues,
however, that plaintiff is not entitled to a heeding presumption because she cannot establish that in 1965,
Dr. Burkman prescribed only DES manufactured by Lilly. As explained above, plaintiff has presented

evidence which raises a genuine issue of maerial fact whether Lilly manufactured the DES which her
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mother ingestedin1965. In particular, Augudtine testified that sherecalsonly Lilly’ sDES onthe pharmacy
shdf and that she bdlieved that the pharmacy only carried DES fromLilly. See Augustine Depo. at 50-56.
Based on such testimony, a reasonable jury could also conclude that in 1965, Dr. Burkman prescribed
DES manufactured only by Lilly. The Court therefore overrules this portion of defendant’'s motion for
summary judgment.
[11.  Claim On Behalf Of Derek Baughn
Kansas law permits individuas to assert loss of consortium claims on behdf of their pouses.
K.S.A. 8§ 23-205 providesin part asfollows:
Where, through the wrong of another, a married person shal sustain persond injuries
causing the lossor impairment of his or her ability to perform services, the right of action
to recover damages for such loss or impairment shdl vest solely in such person, and any
recovery therefor, so far asit is based upon the loss or impairment of his or her ability to
performsarvices in the household and in the discharge of his or her domestic duties, shdl
be for the benefit of such person’s spouse so far as he or she shdl be entitled thereto.

K.S.A. §23-205. Defendant arguesthat plaintiff cannot assert aloss of consortium claim because at the

time of her injuries, she was not married. Defendant relies solely on Dixon v. CertainTeed Corp., 915 F.
Supp. 1158 (D. Kan. 1996). Dixonnoted thet for a plaintiff to recover for loss of consortium, “he firg
must demongtrate the existence of avdid marriage contract at the time of his accident pursuant to K.SA.
§23-205." Id. at 1159. Dixoninvolved adip and fdl a defendant’ s plant where plaintiff asserted that
hesatisfied K.S.A. § 23-205 through acommon-law marriage. Dixondid not address whenaninjurymust
be suffered by a spouse to permit a dam under K.S.A. § 23-205, and plantiff in Dixon did not assert
latent injuries first discovered after the marriage.

Neither party has briefed whether the statutory language of K.S.A. 8§ 23-205 permits a loss of




consortium damfor latent injuriesdiscovered after anindividud ismarried but caused by defendant’ sacts
before the individual married. Based solely on the language of K.SA. § 23-205, the Court cannot

conclude that such aclamisprecluded. Severa courts have permitted loss of consortium dams in the

latent injury context. See Greenv. A.P.C. (Am. Pharm. Co.), 960 P.2d 912, 918-19 (Wash. 1998) (loss
of consortium claim based on wife' s exposure in utero to DES; injuries did not manifest themsal ves until

after marriage); Aldredge v. Whitney, 591 So.2d 1201, 1205 (La Ct. App. 1991) (loss of consortium

dam based on back injuries caused by pre-marriage tortious act that manifested themselves during

marriage); Kociemba v. G.D. Searle & Co., 683 F. Supp. 1577, 1578 (D. Minn. 1988) (loss of

consortium daim based on wifée s infertility caused by 1UD implanted before marriage; infertility did not

manifest itsdf until after marriage); Furby v. Raymark Indus., Inc., 397 N.W.2d 303, 306-07 (Mich. Ct.

App. 1986) (lossof consortium claim based on asbestos exposure before marriage); Stager v. Schneider,

494 A.2d 1307, 1316 (D.C. 1985) (loss of consortium dam based on radiologist’s negligence before

marriage). But see Zwicker v. Altamont Emergency Room Physcians Med. Group, 118 Cd. Rptr.2d912

(Cd. Ct. App. 2002); Fullerton v. Hosp. Corp. of Am., 660 So.2d 389, 390-91 (Fla Digt. Ct. App.

1995); Anderson v. Eli Lilly & Co., 588 N.E.2d 66, 68 (N.Y. 1991). Defendant does not explain why

the Court should bar plantiff’slossof consortium damwhere, at the time of marriage, plaintiff’sown daim
had not accrued because she had not suffered ascertainable injuries. Moreover, dthough plaintiff
gpparently suffered “ substantid injury” in 1965 when she was exposed to DES, she may be able to show
that she suffered additional injuries when she attempted to become pregnant after she married. For these
reasons, the Court overrules defendant’s motion for summary judgment on plaintiff sdamunder K.S.A.

§ 23-205.




IV.  Consolidated Product Liability Claim

Fantiff assertsfour theories of recovery: negligence, strictlighility, breachof warranty and negligent
misrepresentation. The underlying purpose of the Kansas Product Liability Act (*KPLA”), K.S.A § 60-
3301 et seq., is “to consolidate dl product liability actions, regardless of theory, into one theory of legd

lighility.” Patton v. Hutchinson Wil-Rich Mfg. Co., 253 Kan. 741, 756, 861 P.2d 1299, 1311 (1993);

see Savina v. Sealing Drug, Inc., 247 Kan. 105, 126, 795 P.2d 915, 931 (1990) (KPLA appliesto

actions based on gtrict lighility in tort as wdl as negligence, breach of express or implied warranty, and

breach of or fallure to discharge aduty to warnor ingruct); Fennesy v. LBI Mgmt., Inc., 18 Kan. App.2d

61, 66, 847 P.2d 1350, 1355 (1993) (purpose of KPLA to merge dl legd theories of product liaaility into
sangle product liability cam). Kansaslaw, however, recognizes that a product can be defective in one of
threeways. (1) amanufacturing defect, i.e. aflaw inthe manufacturing of the product; (2) awarning defect,
i.e. afalureto adequately warn of arisk or hazard related to the product design; or (3) a design defect,
i.e. a product which dthough perfectly manufactured contains a defect that makes it unsafe. Savina v.

Serling Drug, Inc., 247 Kan. 105, 114, 795 P.2d 915, 923 (1990); Hiner v. Deere & Co., 161 F.

Supp.2d 1279, 1282-83 (D. Kan. 2001), rev’'d in part on other grounds, 340 F.3d 1190 (10th Cir.

2003).

Each of plantiff’sfour theories gpopears to rely primarily on awarning defect. Under the KPLA,
plantiff can only assert asngle product ligbility dam based onthat theory. Liberdly congtruing the pretrid
order, however, plantiff aso asserts negligence and gtrict lighilitydams based onmanufacturing and design
defects. Neither party has addressed the issue, but it appears that plaintiff is asserting three separate

theories of product lidhility: manufacturing, warning and design defects. Defendant correctly notes that dl
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theoriesof recovery (negligence, strict lighility, breach of warranty and negligent misrepresentation) merge
into one legd theory cdled a“product liaility dam,” but defendant ignoresthe fact that plantiff may dlege
multiple defectsin asingle product. The pretrid order does not precisdly assert a Sngle claim based on
multiple defects, but the Court finds that it is unnecessary to modify the pretrid order & this stage. The
parties can submit proposed jury instructions which reflect the legd limitationon multiple claims based on
the same product defect. Accordingly, the Court overrules defendant’ s motionfor summary judgment on
thisissue.
V. Plaintiff’sMotion To Exclude Expert Testimony

Faintiff seeksto exclude the depositiontestimony of three defense expertswho aredeceased, Don
Carlos Hines, M.D., Theodore G. Klumpp, M.D., and Edith L. Potter, M.D. The deposition testimony
of these experts was taken in connection with various lawsuitsinthe late 1970s and early 1980s. Plaintiff
argues that the deposition testimony likdy will not satidy the standards under Rules 702 through 705,

Daubert v. Merrdl Dow Pharms., Inc., 509 U.S. 579 (1993), and Kumho Tire Co. v. Carmichad, 526

U.S. 137 (1999). Haintiff maintains that because defendant did not provide transcripts of the depostions
before the deadline to file her Daubert mation, she could not more fully challenge the expert opinions.
Plaintiff seeks leave to supplement her motion after defendant provides copies of the expert depostions.

Fantiff apparently did not seek copiesof the deposition transcripts until shortly before the motion
to exclude expert testimony was due. Moreover, until the day that the Daubert motion was due, plaintiff
did not natify defense counsdl that the transcripts were necessary to prepare that motion. Defendant
provided copies of the expert depositions on October 4, 2004 (the business day after plantiff filed her

motion to exclude). Plantiff’sreply brief on her motion to exclude was due October 26, 2004, see D.
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Kan. Rule 6.1(d)(1), but she did not file areply. The Court therefore has no record of the relevant
depositiontestimony, and plantiff has not advanced specific grounds for excluding the expert testimony of
Drs. Hines, Klumpp and Potter. Based solely on plaintiff’s conclusory motion and absent copies of the
deposition transcripts, the Court must overrule plaintiff’s motion.®

ITISTHEREFOREORDERED that Defendant Hli Lilly And Company’ s Second Motion For

Summary Judgment (Doc. #42) filed October 1, 2004 be and hereby isOVERRULED.

ITISFURTHER ORDERED that Pantiff' sMationTo Strike Affidavit Of John F. Kuckelman

And Supporting Memorandum Of Law (Doc. #44) filed October 11, 2004 be and hereby is

OVERRULED.

IT ISFURTHER ORDERED that Hantiff’s Motion To Strike Second Affidavit Of John F.

Kuckeman And Supporting Memorandum Of Law (Doc. #61) filed December 10, 2004 be and hereby

iISOVERRULED.

ITISFURTHER ORDERED that Rantiff's Mation To Limit Or Exclude Defendant’ s Expert

Tegimony And Memorandum Of Law In Support Thereof (Doc. #41) filed October 1, 2004 be and

hereby isOVERRULED.

3 Because plantiff did not file areply some 22 days after receiving copies of the deposition
transcripts, the Court overrules plantiff's request to supplement her motion to exclude based on the
deposgition transcripts.
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ITISFURTHER ORDERED that trid issat for July 5, 2005 at 9:30 a.m.
Dated this 17th day of February, 2005 at Kansas City, Kansas.
g Kahryn H. Vratil

KATHRYN H. VRATIL
United States Digtrict Judge
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